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About Fundraising Institute Australia (FIA) 

Established in 1968, FIA’s purpose is to make the world a better place by 
advancing professional fundraising through promotion of standards, 
professional development pathways and measurable credentials so that our 
members achieve best practice. 

The FIA has developed the Principles & Standards of Fundraising Practice as 
the professional fundraiser’s guide to ethical, accountable and transparent 
fundraising. The Principles & Standards are vital to how the fundraising 
profession is viewed by donors, government, the community and fundraisers. 

In order to achieve its mission, FIA conducts the following activities: 

• Promote and enhance education, training and professional 
development of   fundraisers.  

• Provide a resource of fundraising information.  
• Advocate for fundraising practice to Government, industry and the 

community.  
• Support and promote certification of fundraisers.  
• Develop standards and codes of practice. 
• Promote and enhance fundraising as a profession. 
• Promote and encourage research into fundraising and philanthropic 

giving.  

Introduction 
 
Give the short time period allocated for response, FIA has not been able to 
canvass the opinions of all its members or conduct extensive research. 
Accordingly, it makes general comments as it is unable to answer the 
questions posed by Treasury in detail. In this paper, FIA will discuss the 
following: 
 

• Income tax concessions. 
• Whether purpose or activity is the appropriate test for tax exemption of 

NFPs. 
• Structure of business. 
• Recommendation for reform. 
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FIA would be please to elaborate on its comments if further time for response 
is granted. 
 
Income Tax Concessions 
 
Australian charities follow a fee dominant  model, ie 63% of funds are 
privately raised, although, surprisingly, not from private philanthropy, but from 
fees and payments, rather than reliance on government funding (Salamon 
and Anheir, 1999, The emerging sector revisited, Baltimore, Centre for Civil 
Society Studies, Institute for Policy Studies, Johns Hopkins University). While 
the market in Australia for not-for-profit services is large, further growth is 
limited because of the dependence on private fundraising. As only about 30% 
of funding in Australia comes from government, with the remainder raised 
privately, further support by government will increase the not-for-profit sector’s 
efficiency and effectiveness. 
 
One way of doing this is by increasing the available range of Deductible Gift 
Recipients (DGRs). Gifts to charities have been deductible in Australia since 
the introduction of Commonwealth income tax legislation in 1915 (O’Connell, 
The tax position of charities in Australia – why does it have to be so 
complicated (2008) AT Rev 17 at 21.) Treasury has estimated that the cost of 
providing gift deductibility was $710 million in 2007-2008 (O’Connell, 2008, 
citing Treasury, Tax Expenditure Statement 2006, item A64). By contrast, the 
general level of giving in Australia is around $11 billion (Giving Australia, 
Research on Philanthropy in Australia, Summary of Findings, 2005). Given 
the value of revenue from charities in Australia, this is a very modest level of 
subsidy, being much less than 1 per cent of all giving. 
 
Given the small cost of gift deductibility compared to the productivity of the 
not-for-profit sector, there is no good economic reason to reduce this level of 
subsidy; or waive tax deductibility; or reduce the number of DGRs. Rather, 
there is a solid argument for government support to be increased for a sector 
which is so valuable to the Australian community, both economically and 
socially. 
 
Rather than removing tax exemptions for NFPs, it is recommended that 
Treasury define its priorities for tax collection. For example, the fringe benefits 
tax exemptions can be amended, which would prevent exploitation of certain 
packages, such as media and entertainment. 
 
Purpose or activity as guideline for exemption 
 
FIA supports the current legislation, in particular the exemption provisions of 
the Income Tax Assessment Act 1997 (Cth). 
 
Treasury is referred to the Henry Report 2010, para B 32. Income tax 
concessions for NFPs are not detrimental to charities or the economy. Income 
tax exemption is not necessarily a concession, as implied in the Treasury 
paper. For example, churches, religious organisations and charities have 
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never been subject to payment of income tax. Therefore, the tax has not been 
foregone or conceded; it has never been collected. Mutuality is not equivalent 
to tax expenditure. 
 
As both the High Court of Australia and Full Federal Court of Australia has 
pointed out in several recent cases, the correct test is what is the purpose of 
the NFP, not what is the activity of the NFP. Both the High Court and Full 
Federal Court have consistently applied this test, which is not an invention of 
the courts, but is grounded in the exemption provisions of the Income Tax 
Assessment Act 1997 (Cth). The courts’ interpretation has not extended or 
stretched the meaning of these exemptions, but has applied their ordinary 
meaning to modern methods of fundraising and activities carried out by NFPs. 
 
It is too limiting in a rapidly and continuously changing economic environment 
to specify what activities an NFP is allowed to conduct in pursuit of its objects, 
as this may cause the NFP to miss a valuable opportunity to raise funds for its 
cause. It is simply common sense that an NFP may engage in practical 
activities to raise funds, rather than relying solely on donations or other 
passive forms of fundraising such as bequests.   
 
Commissioner of Taxation v Word Investments Ltd [2008] HCA 55. It is worth 
noting that the arguments of the Commissioner of Taxation were rejected at 
every level from the Administrative Appeals Tribunal to the High Court of 
Australia. The most important part of the judgment was the High Court’s 
emphasis on purpose, ie that the goal of making a profit was not an end in 
itself, but was incidental to its charitable purposes. The profits were not 
distributed to shareholders, but to charities supported by Wycliffe Bible 
Translators (International). 
 
Commissioner of Taxation v Wentworth District Capital Ltd [2011] FCAFC 42. 
The Full Federal Court agreed with the trial judge that a bank established in 
the town of Wentworth  was exempt from paying income tax under ss 50-1 
and 50-10 of the Income Tax Assessment Act 1997 (Cth) because the main or 
dominant purpose  for which it was established was a community service, ie 
the facilitation of face-to-face banking services which provided a substantial 
benefit to the community of Wentworth that was both real and tangible. As the 
Commissioner agreed, “service imports delivery of some practical help, 
benefit or advantage”, in this case, operation of a community bank on a not-
for-profit basis. 
 
Commissioner of Taxation v Co-operative Bulk Handling Ltd [2010] FCAFC 
155 
In effect, the Full Federal Court decided that financial success alone does not 
disqualify a NFP for claiming a tax exemption. The Full Federal Court 
acknowledged that Co-operative Bulk Handling had grown and expanded 
considerably since its inception in 1933, but it still remained a co-operative 
dedicated to the purpose of promoting the development of agricultural 
resources in Australia  and was therefore entitled to exemption under s 50-1 
of the Income Tax Assessment Act 1997 (Cth). By retaining its co-operative 
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structure, it fulfilled the special condition that it was not carried on for the profit 
or gain of its individual members. 
 
Structure of business 
 
There is no need to create a level playing field among NFPs. The proper 
distinction is not between large and small NFPs, or charities and other non-
charitable NFPs, but between for-profit companies and NFPs. This is because 
of the fundamental difference in the way in which NFPs operate compared to 
for-profits. All NFPs, whether charities, clubs or other interest groups, are 
responsible to their members; cannot trade in shares in themselves, as they 
have no shares; and cannot distribute their surpluses to their members, but 
must apply them to the objects set out in their constitutions or rules. By 
contrast, for-profits are responsible to their shareholders, who are permitted to 
buy and sell shares; and for-profits must distribute profits to their shareholders 
in proportion to their respective shareholdings.  
 
The courts clearly consider that the form of NFP is not material. Word 
Investments and Wentworth District Capital are both public companies limited 
by guarantee, a structure used by NFPs which wish to operate nationally as it 
assists them to attract greater amounts of funds. Co-operative Bulk Handling 
is a co-operative established under WA law. These structures are better 
suited to operating large scale enterprises than the incorporated association 
at State level. 
 
With a separate business, a key difficulty would be in distributing 100% of 
profits by the end of each financial year, as these would not be quantified until 
after the close of the financial year, in accordance with standard accounting 
practice. Therefore, it would be inevitable that NFPs would have to pay some 
tax each year. 
 
Recommendations for reform – UK experience 
 
In 2002, the UK  Government’s Strategy Unit, in its report “Private Action, 
Public Benefit” made the following recommendations for reform to the 
charitable sector: 
 

• Amend charity law to allow charities to trade within the entity of the 
charity, without the need for separation. The power to undertake trade 
would be subject to a specific duty of care. 

• The duty of care to be exercised by charities is similar to the fiduciary 
duty of trustees under the old UK Trust Act, ie the following duties 
should be included: 

o Duty of care to give proper consideration to minimise the risk of 
trading; 

o Duty to take independent legal or financial advice. 
o Duty to consider the form of income generation and whether it is 

both legally and ethically acceptable for an NFP to be trading in. 
o Duty to compare the economies of the trade with the purpose of 

the charity. 
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FIA is of the view that these recommendations could be applied to Australian 
NFPs, in particular companies limited by guarantee and co-operatives. With 
the introduction of the Australian Charities and Not-for-Profit Commission, it is 
anticipated that the incorporated association will be developed into a structure 
more suitable for national use. At the time of these submissions, no further 
details have been forthcoming. 
 
ENDS 
 


